PRELIMINARY REPORT OF THE FINANCIAL ASSURANCE GROUP

The financial assurance group has reviewed the solid waste financial assurance regulations and identified the following issues/concerns:

1.   Current regulations do not allow the local government guarantee to be combined with other mechanisms. (See: LAC 33:VII 1303.K) The federal Subtitle D regulations on which the Department’s regulations are based do. 

2.    The Negative assurance language found in LAC 33:VII.1303.H.2.c is not

 consistent with professional accounting standards.  

3.    The trust fund pay-in period may need revisions. 

4.    There is an ongoing problem with the requirement that for use of the corporate guarantee to meet liability insurance requirements. In particular, the regulations require that the attorney general or the insurance commissioner of the state where the facility is located and the state where the guarantor is incorporated provide statements that the guarantee is enforceable under their respective state laws. (See: LAC 33:VII.1301.B.4.b) 

5.   There are some typos and inconsistencies between LAC 33:VII.1301 and 1303 and the forms provided in LAC 33:VII.1399.A

6.   There is little flexibility under the regulations to address financial assurance issues without the need for obtaining a full-blown exemption under LAC 33:VII.307.

7.   The ratios required to meet the financial test should be reviewed.

8.   There is no provision that allows a corporate guarantee by “the direct or higher-tier parent corporation of the owner or operator, a firm whose parent corporation is also the parent corporation of the owner or operator, or a firm with a “substantial business relationship” with the owner or operator.”

9.   It is unnecessarily cumbersome to handle changes in financial assurance instruments as permit modifications.

10. Federal facilities exemption is not incorporated into Louisiana’s regulations.
11. Trust Funds and Surety Bonds are not available as options to meet financial assurance for operations.  These two mechanisms are options for meeting the liability requirements in the hazardous waste regulations in the CFR and LAC. 

12. The Corporate Guarantee is not consistently organized in the solid waste regulations.  Under LAC 33:VII.1301.B, the guarantee is a separate mechanism.  Under LAC 33:VII.1303.B, the guarantee is a subsection under the financial test.   

