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Title 33
ENVI RONVENTAL QUALI TY
Part 1. Ofice of the Secretary

Subpart 1. Departnental Adm nistrative Procedures

Chapter 11. Declaratory Rulings
81101. Purpose

Thi s Chapter establishes procedures for issuance of
declaratory rulings by the Departnment of Environnmental Quality on
significant matters when a request for a declaratory ruling has
been received by the adm nistrative authority. All requests for
declaratory rulings shall be governed by the Louisiana
Environnental Quality Act (in particular, R S. 30:2050.10), the
Adm ni strative Procedure Act (in particular, R S. 49:963962), and
this Chapter. This Chapter al so establishes procedures for
related matters such as, but not |imted to, appeals related to
decl aratory rulings.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Pronul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81103. Definitions

The followng terns used in this Chapter shall have the
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meani ngs |isted bel ow, unless the context otherw se requires, or
unl ess specifically redefined in a particul ar section:

Aggri eved Person—person who has a real and actua
interest that is or mght be adversely affected by the agency
action upon which a declaratory ruling is sought.

Adm ni strative Authority—the secretary of the
Department of Environmental Quality, or his or her designee.

Adm ni strative Record—any and all docunents,
testinmony, records, files, or materials submtted to the
adm ni strative authority or conpiled by the adm nistrative
authority concerning a request for a declaratory ruling or a
decl aratory ruling.

Declaratory Ruling—a final agency action in witing,
identified as a declaratory ruling, and issued by the departnent
with respect to one or nore of the foll ow ng:

a. the validity of a rule; or

b. the applicability of any rule, order, or
statute to any person, property, or existing state of facts or
facts certain to arise.

Declaratory Rulings Cerk—t he person who, directly or
t hrough hi s/ her designee(s), maintains custody of and receives
filings to the records of declaratory rulings.

Decl aratory Rulings Oficer—the secretary or a
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del egat ed assi stant secretary responsible for issuing a
decl aratory ruling.

Depart ment —t he Loui si ana Departnent of Environnent al
Quality.

| nt ervener —an aggri eved person to whom i ntervener
status is granted by the declaratory rulings officer under LAC
33:1.1133.

Party—t he departnent, a petitioner, or an intervener.

Petitioner —any person who formally requests a
declaratory ruling in accordance with this Chapter.

Pl eadi ng—a petition, notion, response, request, or any
statenent of position filed with the declaratory rulings clerk in
connection with a request for a declaratory ruling or a
decl aratory ruling.

Secretary—t he secretary of the Departnent of
Environnmental Quality.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Pronul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81105. Severability

| f any provision of these rules, or the application thereof,
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is held to be invalid, the remaining provisions of these rules
and—regutat+oens—shall not be affected, so |long as they can be
given effect wwthout the invalid provision. To this end, the
provi sions of these rules are declared to be severabl e.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Pronul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81107. Conflicts

Except as otherwi se required by statutory law, this Chapter
shal | exclusively govern procedures for the departnent’s issuance
of declaratory rulings on significant matters, and this Chapter
supersedes all rules in conflict herewth.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Envi ronmental Quality, Ofice of the Secretary, LR
81109. Declaratory Rulings Oficer

A.  Unless otherw se provided by the secretary in witing,
all declaratory rulings shall be issued by the secretary. The
secretary may del egate the authority to issue declaratory rulings
to the various assistant secretaries.

B. The secretary or designated assistant secretary, when

issuing a declaratory ruling, shall be referred to as the
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declaratory rulings officer.

C. The declaratory rulings officer shall have the authority
to regulate all matters concerning a request for declaratory
ruling and to issue the declaratory ruling after concurrence as
to legal sufficiency by the assistant secretary for the Ofice of
Legal Affairs and Enforcenent.

AUTHORI TY NOTE: Pronul gated in accordance with R S.

30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
8§1111. Duty To Maintain List

The secretary shall maintain, in a place accessible to the
public in the Ofice of Legal Affairs and Enforcenent, a |ist of
all petitions for declaratory rulings and declaratory rulings and
an index to the list. The list shall identify the petitioner,
the matter to be decided, and when applicable, the | ocation of
the activity or facility that is the subject of the petition.

The list shall also include the date on which the petition is
received, the date the secretary deci des whether a declaratory
ruling will be issued, the date the secretary sets for issuance
of the ruling, the date the ruling issues, and the date of any
request for nodification or appeal.

AUTHORI TY NOTE: Pronul gated in accordance with R S



FI NAL RULE/ SEPTEMBER 20, 1997 08022

30: 2050. 10.
H STORI CAL NOTE: Pronul gated by the Departnent of
Environmental Quality, Ofice of the Secretary, LR
81113. Declaratory Rulings Cerk
A.  The adm nistrative authority shall designate a person in
the O fice of Legal Affairs and Enforcenent to serve as the
declaratory rulings clerk, who shall be the official custodi an of
declaratory rulings records. The clerk shall maintain these
records separately fromother records of the departnent.
B. The declaratory rulings clerk, or his/her designee, is
aut hori zed to:
1. certify copies of official docunents in his/her
cust ody;
2. ensure distribution of all decisions and notices
i ssued by the declaratory rulings officer;
3. receive all filings of petitions, rulings, and
ot her pl eadi ngs or docunents;
4. maintain a list of petitions for declaratory
rulings and declaratory rulings and an index to the list in a
pl ace accessible to the public; and
5. performother duties as assigned by the declaratory
rulings officer.
AUTHORI TY NOTE: Pronul gated in accordance with R S

30: 2050. 10.
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H STORI CAL NOTE: Pronul gated by the Departnent of
Envi ronmental Quality, Ofice of the Secretary, LR
81115. Requests for Declaratory Rulings in Accordance with R S.
30: 2050. 10
A valid request for issuance of a declaratory ruling is nade
by filing a witten petition in accordance wwth LAC 33:1.1117 and
1137.
AUTHORI TY NOTE: Pronul gated in accordance with R S.
30: 2050. 10.
H STORI CAL NOTE: Promul gated by the Departnent of
Environnental Quality, Ofice of the Secretary, LR
81117. Petition Contents and Form
A. A petition requesting issuance of a declaratory ruling
shall be in witing and shall contain the follow ng information:
1. the nane, address, and tel ephone nunber of the
petitioner and whether the petitioner is a pernmttee;
2. identification of the specific rule or statute in
guesti on;
3. the exact question presented to the departnent for
ruling;
4. a concise statenent of all particular facts
necessary and sufficient to acconplish the follow ng:

a. to show the nature of the controversy or
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uncertainty and the manner in which the rule or statute on which
the declaratory ruling is sought applies or potentially applies
to petitioner; and

b. to answer the question presented to the
departnent for ruling;

5. a statenent identifying all other rules, statutes,
orders, or statenents (formal or informal) fromofficials,
enpl oyees, or agents of any |ocal, state, or federal governnment
agency that are relevant to the question presented by the
petitioner;

6. a statenent of the reasons for submtting the
petition, including a full disclosure of the petitioner's
interest in obtaining the declaratory ruling;

7. a statenment as to whether the question presented by
the petitioner is presently pending before or under consideration
by the departnment or any other admi nistrative, |egislative, or
adj udi cati ve body;

8. a statenent as to whether the petitioner has sone
ot her adequate | egal renedy;—whieh that will term nate the
controversy or renove any uncertainty as to the applicability to
petitioner or the circunstances cited of the rule, order, or
statute in question; and

9. an affidavit that verifies the facts stated in the

petition are true and correctly stated, and the verification is
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based upon the docunents attached to or identified in the
petition or based upon the affiant’s personal know edge.

B. A petition for declaratory ruling shall be filed with
the O fice of Legal Affairs and Enforcenent by either of the
foll ow ng net hods:

1. personal delivery to the assistant secretary for
the O fice of Legal Affairs and Enforcenent or the declaratory
rulings clerk at departnment headquarters, fourth floor, 7290
Bl uebonnet Boul evard, Baton Rouge, LA 70810; or

2. United States Miil as certified mail, return
recei pt requested to Declaratory Rulings Cerk, Ofice of Legal
Affairs and Enforcenent, Box 82282, Baton Rouge, LA 70884-2282.

C. A petition for declaratory ruling may be acconpani ed by
a menorandum that urges the departnent to issue a declaratory
ruling of specified content. Such nmenorandum shoul d contain the
argunents therefor and any relevant authorities in support
thereof. No nmenorandum shall exceed 25 pages in length,_

excl usi ve of any cover pages, tables of contents, indexes of

authorities, and exhibits.

D. In addition to these requirenents, a petition nust neet
the requirenments of LAC 33:1.1137.
AUTHORI TY NOTE: Pronul gated in accordance wwth R S

30: 2050. 10.
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H STORI CAL NOTE: Pronul gated by the Departnent of
Envi ronmental Quality, Ofice of the Secretary, LR
81119. Disposition of Petition

A. After determ ning whether any circunstances exist that
precl ude the issuance of a declaratory ruling under LAC
33:1.1121, the departnent shall, not later than 60 days after
recei pt of the petition, either:

1. issue a declaratory ruling;

2. deny the request for a declaratory ruling;

3. grant the request for a declaratory ruling and set a
time wwthin which the ruling wll be issued; or

4. fail to respond to the petition, in which case the
departnment's failure to respond shall be deened to be a denial of
the request for a ruling as well as a denial of the nerits of the
request.

B. Al declaratory rulings and witten denials of the
requests for declaratory rulings issued by the departnent shal
contain an expl anation of the relevant facts and concl usions that
served as the basis for the ruling or the denial.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Pronul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR

81121. Circunstances I n Wich Declaratory Rulings May Not Be

10
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| ssued
Circunstances in which declaratory rulings my not be issued
i nclude, but are not necessarily |limted to:

1. lack of jurisdiction;

2. lack of clarity concerning the question presented;

3. the existence of pending or immnent litigation or
adm ni strative action or adjudication that may either answer the
guestion presented by the petition or otherw se make an answer
unnecessary;

4. the petition involves a subject, question, or issue
that is the subject of a formal or informal matter or
i nvestigation currently pending before the departnent, a court,
or ot her governnent agency;

5. the statute, rule, or order on which a declaratory
ruling is sought is clear and not in need of interpretation to
answer the question presented by the petition;

6. the facts presented in the petition are not
sufficient to answer the question presented,

7. the petition fails to contain any of the information
required by LAC 33:1.1117 or 1137;

8. the petitioner is not aggrieved by the rule or
statute on which a declaratory ruling is sought;

9. the petition seeks a ruling on a noot or

11
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hypot heti cal question or will result in an advisory ruling or
opi ni on; or
10. the question presented by the petition concerns the

validity or constitutionality of a statute.

AUTHORI TY NOTE: Pronul gated in accordance with R S.
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnental Quality, Ofice of the Secretary, LR
81123. Stay of Action

The filing of a request for declaratory ruling shall not

automatically stay any other departnent action.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Pronul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81125. Declaratory Rulings Initiated by the Secretary and
Modi fi cation of Rulings

A. The secretary may issue a declaratory ruling setting
forth the departnment’s position with respect to any matter wthin
its jurisdiction or authority or describing proposed agency
action.

B. The declaratory rulings clerk shall give the petitioner
whose declaratory ruling +s—betng has been reversed or nodified

notice by certified mail return receipt of the reversal or

12
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nodi ficati on.

C. The declaratory rulings clerk shall mail or hand deliver
to any intervener a copy of the reversal or nodification when
I ssued.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnental Quality, Ofice of the Secretary, LR
81127. Effect of Declaratory Rulings

A. A declaratory ruling is not binding on the departnent
except as to the parties and does not constitute a rule as
defined in R S.49:951 nor does its issuance require “rul emaki ng”
as defined in R S 49:951.

B. A declaratory ruling may be used by the petitioner as a
defense in any enforcenent proceedi ng brought by the departnent
after the issuance of the ruling.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81129. Docket Number

At the time a request for issuance of a declaratory ruling

is filed, it shall be assigned a docket nunber by the declaratory

13
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rulings clerk. The docket nunber shall be used on all subsequent
docunents filed in the matter. The fact that a request for
declaratory ruling is docketed does not constitute a
determ nation as to whether the request is granted nor as to its
sufficiency or validity.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81131. Parties

A. Parties in declaratory ruling proceedi ngs may i ncl ude:

1. the petitioner; and
2. an intervener.

B. Parties shall have the right to retain counsel to
represent them but shall not be required to do so.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81133. Intervention

A.  An aggrieved person has the right to intervene as a
party in a declaratory ruling, provided the proper petition for
intervention is filed at |east 15 days prior to the declaratory

ruling and such intervention is not likely to create an undue
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br oadeni ng of the issues or otherw se unduly inpede the
resolution of the matter.

B. If nore than one person or entity wth the sanme or
simlar interests seeks to intervene, the declaratory rulings
officer my limt participation to designated representatives.

C. Apetition for intervention shall conply with the
requi renments of LAC 33:1.1137 and shall also state all facts
necessary to denonstrate that the intervener is an aggrieved
person, including but not limted to, all facts necessary to
denonstrate its position, and the manner in which the rule,
statute, or order in question does or does not apply to the
i nt ervener.

D. A petition for intervention nust be acconpani ed by an
affidavit that verifies the facts stated in the petition are true
and correctly stated and the verification is based upon the
affiant’ s personal know edge.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81135. Consolidation and Separation of Petitions

A.  Wen two or nore petitions for declaratory ruling

i nvol ve a common issue or issues of law or fact, they may be
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consol i dated and considered as a single petition. |In such cases
all petitions shall be docketed under the | owest docket nunber.

B. Petitions may be separated to sinplify the proceedi ngs
or to permt a nore orderly disposition of the matters
consol i dat ed.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81137. Pl eadi ngs: Form and Content

A.  Pleadings shall:

1. state the nanme, nailing address, and tel ephone
nunber of the person causing the pleading to be filed. In
i nstances where the person filing a pleading is represented by
anot her person, that person's nane, address, and tel ephone nunber
shall be included in the pleading;

2. be legibly witten in ink, typewitten, or printed
wi th one-inch top, bottom and side margins, and shall be on
strong durable white paper, no |larger than 8% by 11 inches;

3. be doubl e-spaced, have its pages nunbered, and if
customary, be divided into separate nunbered paragraphs;

4. state clearly, concisely, and particularly al
rel evant facts that give rise to and support the relief sought;

5. when appropriate, identify any statute, rule,

16
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witten statenment of |aw or policy, decision, order, permt,
license, or any other regulatory nechani smand the particul ar
aspect of each upon which the pleading relies;

6. state clearly and concisely the relief or action
sought ;

7. be signed in ink by the party filing sanme or by
hi s/ her duly authorized agent or attorney. The signature of the
person signing the docunment constitutes a certification that he
or she has read the docunent and that, to the best of his/her
know edge, information, and belief, every statenent contained in
t he docunent is true; and

8. certify that a copy of the pleading or docunent has
been mail ed or hand delivered, on or before the date it is filed
with the declaratory rulings clerk, to all parties.

B. The heading shall be simlar in format to and shal
i nclude the information contained in LAC 33:1.331.B.
C. Failure to conply with this Section shall not invalidate

t he pl eadi ngs, but may be grounds for denial of the request for
i ssuance of a declaratory ruling. The declaratory rulings
of ficer shall have discretion to rule whether pleadings are in
substantial conpliance with this Section, to require the
amendnent or supplenentation of any pleading, or to take such

ot her action as may be appropri ate.
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AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Pronul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81139. Filing of Pleadings and Docunents

A.  Any pl eadi ng, docunent, or other itemthat is being
filed into the record nmaintained by the declaratory rulings clerk
shall be filed by mail or hand delivery to the clerk.

B. Al pleadings, docunents, or other itens shall be deened
filed on the date received by the declaratory rulings clerk.

C. An original and one copy of all pleadings and docunents
shal|l be filed unless otherw se specifically provided by a
particul ar regulation or by order of the declaratory rulings
officer.

AUTHORI TY NOTE: Pronul gated in accordance wwth R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Envi ronmental Quality, Ofice of the Secretary, LR
81141. Conputation of Tine

In conmputing any period of tinme prescribed or allowed in
this Chapter or the Louisiana Environmental Quality Act,

R S. 30: 2001, et seq., the date of the act or event after day—on

whi ch t he destghated—period begins to run shall not be
i ncl uded. Fhetast—day—ofthedestgnatedpertotd——shatt—be
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AUTHORI TY NOTE: Pronul gated in accordance with R S

30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81143. Discovery

No di scovery is allowed by or between the parties to
proceedi ngs concerning a petition for declaratory ruling.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environmental Quality, Ofice of the Secretary, LR
81145. Judicial Review

A party seeking judicial review of a declaratory ruling
shall conply with R S. 30: 2050. 21

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10, 2050. 21.

H STORI CAL NOTE: Promul gated by the Departnent of
Envi ronmental Quality, Ofice of the Secretary, LR

81147. Term nation of Proceedi ngs
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| ssuance of a ruling or unconditional wthdrawal of the
request for a ruling termnates the proceedings related to a
request or petition for declaratory ruling.

AUTHORI TY NOTE: Pronul gated in accordance with R S
30: 2050. 10.

H STORI CAL NOTE: Promul gated by the Departnent of
Environnmental Quality, Ofice of the Secretary, LR
81149. Entry and Notice of Rulings

A. Entry. The original of any declaratory ruling or order
i ssued shall be filed with the declaratory rulings clerk who
shall notify all parties of the decision or order.

B. Notice

1. \Wien a declaratory rulings officer issues,
reverses, or nodifies a declaratory ruling, a copy shall be
served by certified mail return receipt requested upon the
petitioner.

2. The declaratory rulings clerk shall also mail or
deliver a copy of the ruling to any intervener and to any person
who has on file with the declaratory rulings clerk a witten
request for notice that includes the information necessary to
receive notice (including requester’s nane and address and the
matter (s) about which requester desires notice).

3. Declaratory rulings or a sunmary of rulings shall be

published in the Louisiana Register.
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AUTHORI TY NOTE: Pronul gated in accordance with R S

30: 2050. 10 and 30: 2050. 23.

H STORI CAL NOTE: Pronul gated by the Departnent of

Environnmental Quality, Ofice of the Secretary, LR

21



