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Title 33
ENVIRONMENTAL QUALITY
Part XI. Underground Storage Tank

Chapter 1. Program Applicability and Definitions
§103. Definitions
A. For al purposes of these rules and regulations, the terms defined in this Section shall
have the following meanings, unless specifically defined otherwisein LAC 33:X1.1105 or
13011303.
* * *
[See Prior Text]
Geologist—a person who is a graduate of an accredited institution of higher education
who has successfully completed a minimum of 30 semester hours or 45 quarter hours of course
work in the science of geology and has in his’her possession a minimum of a baccalaureate

degree.

* * *

[See Prior Text]
On Saff—performing services while employed by a response action contractor, for an
average of twenty or more hours per week. On staff does not refer to an independent contractor,
but to an employee of the response action contractor.

* * *

[See Prior Text]

Response Action—any activity, including but not limited to, assessment, planning,
design, engineering, construction, operation of recovery system, or ancillary services that are
carried out in response to any discharge or release or threatened release of motor fuelsinto the
groundwater or subsurface soils.

Response Action Contractor—a person who has been approved by the department and is
carrying out any response action, including a person retained or hired by such person to provide
specialized services relating to a response action, and who shall provide no more than 40 percent
of all response actions, based on costs, relating to a particular underground storage tank site.
This 40 percent does not include those costs associated with reimbursement application
preparation or laboratory analyses. When emergency conditions exist as aresult of arelease
from amotor fuel underground storage tank, this term shall also include any person performing
department-approved emergency response actions during the first 72 hours following the
release.

* * *

[See Prior Text]

Specialized Services—response action activities associated with the preparation of a
reimbursement application, laboratory analyses, or any construction activity, construction of
trenches, excavations, installing monitoring wells, conducting borings, heavy equipment work,
surveying, plumbing, and electrical work that are carried out by a subcontractor hired or retained
by aresponse action contractor in response to adischarge or release or threatened release of
motor fuelsinto the groundwater or subsurface soils.
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* * *

[See Prior Text]

Technical Services—assessment field activities oversight; all reporting, planning,
designing, and operating of corrective action and remedial systems; specialized services
oversight; and other services that require geological and engineering expertise carried out in
response to a discharge or release of motor fuel from UST systems into soils, groundwater, or
surface water.

* * *

[See Prior Text]
AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194.C.
HISTORICAL NOTE: Promulgated by the Department of Environmental Quality,
Office of Solid and Hazardous Waste, Underground Storage Tank Division, LR 16:614 (July
1990), amended LR 17:658 (July 1991), LR 18:727 (July 1992), amended by the Office of
Environmental Assessment, Environmental Planning Division, LR 26:2558 (November 2000),
LR 27:
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Title 33
ENVIRONMENTAL QUALITY
Part XI. Underground Storage Tank

Chapter 11. Financial Responsibility
§1121. Use of the YUndergreund Motor Fuel Underground Storage Tank Trust Fund

The administrative authority was authorized by R.S. 30:2194 threugh - 2195.10 to
receive and administer the Braderground Motor Fuel Underground Storage Tank Trust Fund
(UMESTFMFEUSTTEF) to provide financia responsibility for owners or operators of
underground motor fuel storage tanks. Under the conditions described in this Section, an owner
or operator who is eligible for participation in the UMESFFMFUSTTF may use this mechanism
to partially fulfill the financial responsibility requirementsfor eligible USTs. To use the
UMESTFMFEUSTTEF as a mechanism for meeting the requirements of LAC 33:X1.1107, the
owner or operator must be an "eligible participant,” as defined in Subsection A of this Section.
In addition, the owner or operator must use one of the other mechanisms described in LAC
33:X1.1111-1119 or 1123-1125 to demonstrate financial responsibility for the amounts specified
in Subsection C of this Section, which are the responsibility of the participant and not covered
by the UMFSFFMFUSTTF.

A. Definitions. The following terms shall have the meanings ascribed to them as used
in this Section.

* * *

[See Prior Text]

mwemen%sspee%m—l;ﬁ«@%%—)(—l—]&%l—%anv owner of an underqround storaqe tank Who has
registered said tank with the department prior to the date of arelease, has paid the annual tank

registration fees along with any late payment fees, and has met the financial responsibility
reguirements imposed by Subsection B of this Section.

Motor Fuel Underground Sorage Tank—a UST used only to contain an accumulation of
motor fuels.

Substantial Compliance—the owner or operator of a UST system shall be considered to
be in substantial compliance when he or she has registered that tank with the department in
accordance with LAC 33:X1.301, has complied with the state and federal laws and regulations
applicable to USTs and the rules and regulations adopted pursuant thereto, has met the financial
responsibility requirements specified in EAC-33:X1121. Subsection B of this Section, and has

promptly notified the administrative authority of any third-party claim or suit made against him
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or her.

f I I | IA' | E . .

Third-Party Claim— any civil action brought or asserted by any person against the

secretary of the department and any owner of any underground storage tank for damages to
person or property when damages are the direct result of the contamination of groundwater
and/or subsurface soils by motor fuels released during operation of storage tanks that were being
operated in substantial compliance as provided for in this Section. The term damages to person
shall be limited to damages arising directly out of the ingestion or inhalation of petroleum
constituents from water well contamination or inhalation of petroleum constituents seeping into
homes or buildings, and the term damages to property shall be limited to the unreimbursed costs
of aresponse action and the amount by which property is proven to be permanently devalued as
aresult of the release.

motor-fuels:
B. Financia Responsibility Requirements for UMFSTFFMEUSTTF Participants

1. Unlessrevised by the administrative authority in accordance with R.S.
30:2195.9(A)(3), UMESTFMFEUSTTF participants taking response actions must pay the
following amounts before any disbursements are made from the fund:

[See Prior Text in B.1.a-4]
C. Conditionsfor Use of the UMESFFMEUSTTFE. Fundsin the YUMESFFMEUSTTF
shall be used under the following conditions:

1. Whenever the administrative authority determines that an incidence of
groundwater or subsurface soils contamination resulting from the storage of motor fuels may
pose a threat to the environment or to public health, safety, or welfare, and the owner or operator
of the UST system has been found to be an eligible participant (as defined in LAC
33:X1.1121.A), the department shall obligate monies available in the YUMESTFFMFEUSTTF to
provide for the following response actions:

[SeePrior Text in C.1.a-c.i]

ii. Subject to the provisions of Subsection C.2 and 3 of this
Section, the funds in the UMESTFMFUSTTF shall be used to replace leaking USTs and
attendant product piping if the tanks are of double-wall construction of continuous glass
filament winding, are manufactured in Louisiana by a corporation whose domicile and corporate
headquarters arein Louisiana, and comply with all applicable state and federal standards. Said
funds shall be allocated on a match basis of 25 percent of the replacement cost of the leaking
tanks and piping.

iii. The monies expended from the UMFSFFMFEUSTTEF for any
of the above approved costs shall be spent only up to such sum as that which is necessary to
satisfy petroleum UST financial responsibility requirements specified in LAC 33:X1.1107.

2. Whenever the department has incurred costs for taking response actions with
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respect to the release of motor fuels from a UST system, or the department has expended funds
from the UMESTFTFMFEUSTTF for response costs or third-party liability claims, the owner or
operator of the underground motor fuel storage tank shall be liable to the department for such
costs only if the owner or operator was not in substantial compliance on the date of discharge of
the motor fuels that necessitated the cleanup. Otherwise, liability islimited to the provisions
contained in LAC 33:X1.1121.B. Nothing contained herein shall be construed as authorizing the
expenditure from the BMESTFFMFUSTTF on behalf of any owner or operator of a UST system
who is not an eligible participant on the last anniversary date of the UMESTFFMEUSTTF for any
third-party liability.

3. If the administrative authority has expended funds on behalf of an owner or
operator who was not in substantial compliance, and the UMESTFFMFUSTTF is entitled to
reimbursement of those funds so expended, the administrative authority shall have the authority
to, and is obligated to, use any and al administrative and judicial remedies that might be
necessary for recovery of the expended funds plus legal interest from the date of payment by the
administrative authority and all costs associated with the recovery of the funds.

4. The UMESTFMFEUSTTFE may be used for reimbursement of any costs
associated with the review of applications for reimbursement from the UMESTFFMFUSTTF,
legal fees associated with the collection of costs from parties not in substantial compliance,
audits of the UMESTFFMEUSTTF, and accounting and reporting regarding the uses of the
UMFESTFTFMFUSTTF.

5. The YMESFFMEUSTTF may be used to make payments to a third party who
brings a third-party claim against any owner or operator of an underground motor fuel storage
tank because of damages caused by arelease into the groundwater or subsurface soils and who
obtains a final judgment in said action enforceable in Louisiana against the owner or operator
only if it has been satisfactorily demonstrated that the owner or operator was an eligible
participant as defined in LAC 33:X1.1121.A when the release occurred. The indemnification
limit of the BMESTFFMFUSTTF with respect to satisfaction of third-party claims shall be that
which is necessary to satisfy the requirements of LAC 33:X1.Chapter 11.

D. Procedures for Disbursements from the UMEFSTFMEUSTTE

1. Monies held in the UMESTFFMFUSTTF are disbursed by the administrative

authority in the following manner:

* * *

[See Prior Textin D.1.4]
b. Cost-effective procedures, as established by the administrative
authority, shall be implemented by eligible participants using UMFSFFMEUSTTFE monies.

2. Payments are made to third parties who bring suit against the administrative
authority in his or her official capacity as representative of the YUMESFFMEUSTTFE and the
owner or operator of an underground motor fuel storage tank who is an eligible participant as
defined in LAC 33:X1.1121.A and such third party obtains afinal judgment in that action
enforceablein Louisiana. The owner or operator stated above shall pay the amount required by
LAC 33:X1.1121.B toward the satisfaction of said judgment, and after that payment has been
made, the UMESTFMFEUSTTF will pay the remainder of said judgment. The attorney genera
of the state of Louisianais responsible for appearing in said suit for and on behalf of the
administrative authority as representative of the UMFSFFMFEUSTTE. The administrative
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authority as representative of the UMFESFFMEUSTTF is a necessary party in any suit brought
by any third party that would allow that third party to collect from the YUMFSFFMFUSTTF, and
the administrative authority must be made a party to the initial proceedings. Payment shall be
made to the third-party claimant only if the judgment is against an owner or operator who was
an eligible participant on the date that the incident that gave rise to the claim occurred. The
costs to the attorney general of defending theses suits, or to those assistants that the
administrative authority employs or the attorney general appointsto assist, shall be recovered
from the UMESTFFMEUSTTE. If the YUMESTFFMFUSTTF isinsufficient to make payments
when the claims are filed, such claims shall be paid in the order of filing when monies are paid
into the YMESTFFMFUSTTE. Neither the amount of money in the UMESTFFMFUSTTF, the
method of collecting it, nor any of the particulars involved in setting up the
UMFESTFFMEUSTTE shall be admissible as evidence in any trial in which suit is brought when
the judgment rendered could affect the UMESTFFMFUSTTF.

AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194 — 2195.10.

HISTORICAL NOTE: Promulgated by the Department of Environmental Quality,
Office of Solid and Hazardous Waste, Underground Storage Tank Division, LR 16:614 (July
1990), amended LR 17:658 (July 1991), amended by the Office of Environmental Assessment,
Environmental Planning Division, LR 26:2561 (November 2000), LR 27:




FINAL RULE/April 20, 2001 uT007

Title 33

ENVIRONMENTAL QUALITY
Part XI. Underground Storage Tank

Chapter 12. Requirementsfor Response Action Contractorswho Assess and Remediate
Motor Fuel Contaminated Sites Eligible for Cost Reimbur sement in Accordance with the
Motor Fuels Underground Storage Tank Trust Fund (MFUSTTF)

81201. Scope

A. These requirements apply to persons engaged in release response action activities
including, but not limited to, assessment, remedial planning, design, engineering, construction,
and the operation of recovery systems or ancillary services that are carried out in response to any
discharge or release or threatened release of motor fuel into the groundwater or subsurface soils,
and who have been hired by an owner or operator who seeks and is eligible for reimbursement
for such services under the MFUSTTF, hereinafter referred to asthe Tank Trust Fund (TTF).

B. Effective July 15, 1988, the Tank Trust Fund required that Response Action
Contractors (RACs) be approved by the department. Any RAC performing UST site work due
to arelease eligible for Tank Trust Fund participation must meet standards approved by the
department, and its name must appear on the RAC list maintained by the department. Only
RACs appearing on the list at the time the work was performed are eligible for reimbursement
fromthe TTF.

AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194.C and 2195.10.

HISTORICAL NOTE: Promulgated by the Department of Environmental Quality, Office
of Environmental Assessment, Environmental Planning Division, LR 27:

81203. Prohibitions

A. Twelve months after promul gation of these regulations, April 20, 2002, no person
shall conduct aresponse action at a UST site unless the person has met the standards for the
qualification of a RAC, as defined herein, and appears on the approved current RAC listing.
These RACs shall be approved for RAC listing by the administrative authority. The MFUSTTF
Advisory Board (hereinafter referred to asthe “Board”) may recommend to the administrative
authority at any time that RACs be added or deleted from the list.

B. Persons performing technical services, asdefined in LAC 33:X1.103, must be RACs.

AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194.C and 2195.10.

HISTORICAL NOTE: Promulgated by the Department of Environmental Quality, Office
of Environmental Assessment, Environmental Planning Division, LR 27:

81205. Qualifications

A. Inorder to belisted by the department as an approved RAC for work that is eligible
for Tank Trust Fund reimbursement, persons must submit, on a department-prescribed
application form, documentation demonstrating and verifying that they meet the following
Mminimum reguirements.

1. the applicant must be licensed by the State of Louisiana Licensing Board for
Contractors with a specialty compatible with UST assessment/remedial activities. A copy of the
valid, unexpired license must be provided in the name of the applicant to be placed on the RAC
list;
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2. the applicant must have a minimum of $1 million of contractor’s generd
liability insurance and a minimum of $1 million of coverage for an accidental and/or unexpected
release(s) from a UST system(s) and/or any other accidental rel eases related to site-specific
RAC activities. A valid, unexpired copy of the certificates of insurance coverage must be
provided in the name of the applicant to be placed on the RAC list and with the department
listed as an additional insured. Certificate of insurance shall provide that the insurer shall give
30 days notice of cancellation to all insured;

3. the applicant’ s employees must comply with applicable Occupational Safety
and Health Administration (OSHA) training and certification requirements. A written statement
indicating compliance must be provided;

4. the applicant must have on staff, either aregistered engineer, licensed in the
state of Louisiana, with expertisein qeotechnlcal encu neen ng and hvdroqeol ogy or ageologist
with expertisein these field » .
A copy of the current engineering remstratl onor the colleqe transcripts for the geologists must

be provided;

mdreatmgteemphaneemust—beprewded the appl [ cant must signa certlflcatl on statement

certifying that the RAC will not accept an authorization for work from an €eligible Tank Trust
Fund participant if the RAC cannot begin work within 72 hours of authorization. The
certification shall include a commitment that the RAC will retain documentation demonstrating
compliance with this requirement; and
6. the applicant must provide ajob history and adequately demonstrate relevant

experience in environmental subsurface investigation and remediation at sites exhibiting
subsurface motor fuels contamination. A minimum of five jobs must be documented, and the
applicant must adequately demonstrate the following:

a._experience in oversight of installation of groundwater monitoring
wells and soil borings;

b. experience in developing and sampling/monitoring groundwater

monitoring wells;

C. experiencein the oversight of physical removal, treatment, and/or
proper disposal of soils contaminated with hydrocarbons or motor fudls;
d. experiencein the removal of free phase hydrocarbons from the

subsurface; and

e._proficiency with projects that require design and
install ation/implementation of corrective action programs for the purpose of remediating
contaminated soils and/or groundwater sites impacted by USTSs.

B. In order to adequately demonstrate required experience, as provided in Subsection
A.6.a—e of this Section, only the applicant’s experience, or the experience of afull-time
employee of the applicant, shall be considered. The experience of a subcontractor or person(s)
on retainer shall not be considered, and therefore, will not meet the requirements of this Section.

C. The RAC List will be updated once per guarter to include applicants who have met
the requirements of this Section. All new applications or annual updates shall be submitted to
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the Office of Environmental Services, Permits Division by 4:30 p.m. on or before the fifteenth
day of March, June, September, and December.

D. Applicants who submit applications lacking the documentation required in
Subsection A of this Section shall be notified in writing of the deficiencies.

E. Any application that adequately demonstrates the requirements of Subsection A of
this Section shall be submitted to the administrative authority for approval. Upon approval by
the administrative authority the applicant shall be included on the approved RAC list.

AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194.C and 2195.10.

HISTORICAL NOTE: Promulgated by the Department of Environmental Quality, Office
of Environmental Assessment, Environmental Planning Division, LR 27:

81207. RAC Listing

A. Notification Requirements. Notification in writing shall be made to the department
within 30 days by a RAC who no longer meets the qualification requirements of LAC
33:X1.1205.A.

B. Annual Update Requirements. No later than March 1 of each year, each RAC shall
submit the following information to the department:

1. acopy of avalid, unexpired license by the State of Louisiana Licensing Board
for Contractors with a speciaty compatible with UST assessment/remedial activitiesin the
name of the RAC identified on the RAC listing;

2. acopy of avalid, unexpired certificate bearing the name of the person
identified on the RAC listing indicating a minimum of $1 million contractor’s genera liability
insurance and a minimum of $1 million of coverage for an accidental and/or unexpected
release(s) from a UST system(s) and/or any other accidental rel eases related to site-specific
RAC activities; and

3. acopy of acertificate or documentation showing current OSHA compliance
for HAZWOPER training, as defined in 29 CFR 1910.120, for at least one full-time employee of
the RAC.

C. Failure to submit the documentation required in this Section shall result in removal
from the RAC listing until such time as the required information is submitted and reviewed by
the department and the administrative authority approves the RAC listing.

D. A RAC shall notify the owner/operator within 24 hours of receiving notice of aRAC
listing removal, suspension, and/or revocation.

AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194.C and 2195.10.

HISTORICAL NOTE: Promulgated by the Department of Environmental Quality, Office
of Environmental Assessment, Environmental Planning Division, LR 27:

81209. Suspension/Revocation from RAC Listing
A. The administrative authority may suspend or revoke a RAC from the listing based on

the following:
1. evidence of fraud or deceit with respect to any documentation submitted to the

department; or
2. willful violation of the laws and regulations of Louisianaregarding site
assessment or remediation.
B. The administrative authority may revoke a RAC' s listing when the RAC or its
employees have been convicted of afelony related to response action activities. This revocation
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is not subject to the RAC listing revocation procedures provided for in this Section.
C. The suspension or revocation of a RAC listing will depend upon seriousness of the

offense(s).
1. After asuspension period of 90-365 days as specified by the department, a
RA C may petition the department in accordance with the requirements of LAC 33:X1.1205 for

relisting.

2. After aperiod of five years, a RAC whose listing has been revoked may
reapply. If aRAC listing is revoked a second time, the revocation shall be permanent.
D. Written Notice
1. When the department determines that a RAC listing should be suspended or
revoked, the department shall notify that RAC by certified mail. Such written notice shall
contain the following:
a._factsthat will justify a recommendation to the administrative authority
for suspension or revocation from the RAC listing;
b. adescription of the general nature of the evidence supporting the
recommendation; and
c._unlessthe RAC, within 30 days after receipt of the notice, submits a
request for an informal hearing before the board, the department shall recommend to the
administrative authority that the RAC’ s listing be suspended or revoked. The request for informal
hearing shall be submitted to the Office of Management and Finance, Financial Services Division.
A written statement giving the RAC’ s view of the circumstances shall accompany the request for

hearing.

2. If the RAC does not mail arequest for hearing and a statement of the
circumstances within the time frame specified, the department shall recommend to the
administrative authority the suspension for a specified period of time or revocation from the
RAC listing.

E. Hearings Before the Board

1. Atleast 20 days prior to a hearing, the department shall provide the RAC with
anotice of the hearing. The notice shall be sent by certified mail and include the time, date, and
location of the hearing.

2. All hearings on suspension or revocation from the RAC listing held before the
board shall not be an adjudicatory hearing as provided for in the Administrative Procedure Act
and shall be conducted with rapidity and without the observance of all formalities. All hearings
conducted by the board shall be recorded and a transcript prepared.

3. Within 90 days after conducting an informal _hearing, the board shall forward
its recommendation to the administrative authority for adecision.

4. Upon receiving notice of a RAC listing removal, suspension, and/or
revocation, a RAC shall notify the owner/operator within 24 hours.

F. Record of Hearing. The record of proceedings conducted under this Section shall
consist of the following:

1. the RAC's certified request for hearing and statement of the circumstances;

2. the notice of the hearing;

3. all documentary evidence and written comments received;

4. therecording of the hearing; and
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5. written recommendations from the board.
AUTHORITY NOTE: Promulgated in accordance with R.S. 30:2194.C and 2195.10.
HISTORICAL NOTE: Promulgated by the Department of Environmental Quality, Office
of Environmental Assessment, Environmental Planning Division, LR 27:
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