STATE OF LOUISIANA

DEPARTMENT OF ENVIRONMENTAL QUALITY

IN THE MATTER OF: *  Settlement Tracking No.

* SA-SE-24-0062
RAIN CII CARBON LLC *

* Enforcement Tracking No.
Al # 3439, 67860, 229397 * SE-CN-21-00269

*
PROCEEDINGS UNDER THE LOUISIANA  *
ENVIRONMENTAL QUALITY ACT * Docket No. 2022-8034-DEQ
LA. R.S. 30:2001, ET SEQ. *

SETTLEMENT AGREEMENT

The following Settlement Agreement is hereby agreed to between Rain CII Carbon LLC
(“Respondent™) and the Department of Environmental Quality (“DEQ” or “the Department’), under
authority granted by the Louisiana Environmental Quality Act, La. R.S. 30:2001, et seq. (“the Act”).

I

Respondent is a limited liability company that owns and/or operates a facility located in

Sulphur, Calcasieu Parish, Louisiana (“the Facility™).
I

On August 19, 2021, the Department issued to Respondent a Consolidated Compliance Order

& Notice of Potential Penalty, Enforcement Tracking No. SE-CN-21-00269 (Exhibit 1).
m

In response to the Consolidated Compliance Order & Notice of Potential Penalty, Respondent
made a timely request for a hearing,

v

Respondent denies it committed any violations or that it is liable for any fines, forfeitures



and/or penalties.
\Y

Nonetheless, Respondent, without making any admission of liability under state or federal
statute or regulation, agrees to pay, and the Department agrees to accept, a payment in the amount of
FIVE THOUSAND FIVE HUNDRED AND NO/100 DOLLARS (§$5,500.00), of which Eight
Hundred Sixty-Two and 20/100 Dollars ($862.20) represents the Department’s enforcement costs, in
settlement of the claims set forth in this Settlement Agreement. The total amount of money
expended by Respondent on cash payments to the Department as described above, shall be
considered a civil penalty for tax purposes, as required by La. R.S. 30:2050.7(E)(1).

VI

Respondent further agrees that the Department may consider the inspection report(s), permit
record(s), the Consolidated Compliance Order & Notice of Potential Penalty and this Settlement
Agreement for the purpose of determining compliance history in connection with any future
enforcement or permitting action by the Department against Respondent, and in any such action
Respondent shall be estopped from objecting to the above-referenced documents being considered as
proving the violations alleged herein for the sole purpose of determining Respondent's compliance
history.

VIl

This Settlement Agreement shall be considered a final order of the Secretary for all purposes,
including, but not limited to, enforcement under La. R.S. 30:2025(G)(2), and Respondent hereby
waives any right to administrative or judicial review of the terms of this agreement, except such
review as may be required for interpretation of this Settlement Agreement in any action by the

Department to enforce this Settlement Agreement.
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VI
This Settlement Agreement is being made in the interest of settling the state's claims and
avoiding for both parties the expense and effort involved in litigation or an adjudicatory hearing. In
agreeing to the compromise and Settlement Agreement, the Department considered the factors for
issuing civil penalties set forth in La. R.S. 30:2025(E) of the Act.
XI
As required by law, the Department has submitted this Settlement Agreement to the
Louisiana Attorney General for approval or rejection. The Attorney General’s concurrence is
appended to this Settlement Agreement.
X
The Respondent has caused a public notice advertisement to be placed in the official journal
of the parish governing authority in Calcasieu Parish and Jefferson Davis Parish, Louisiana. The
advertisement, in form and wording approved by the Department, announced the availability of this
Settlement Agreement for public view and comment and the opportunity for a public hearing.
Respondent has submitted an original proof-of-publication affidavit and an original public notice to
the Department and, as of the date this Settlement Agreement is executed on behalf of the
Department, more than forty-five (45) days have elapsed since publication of the notice.
XI
Payment is to be made within thirty (30) days from notice of the Secretary's signature. If
payment is not received within that time, this Settlement Agreement is voidable at the option of the
Department. The Respondent shall provide its tax identification number when submitting payment.
Payments are to be made by check, payable to the Department of Environmental Quality, and mailed

or delivered to the attention of Accountant Administrator, Financial Services Division, Department
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of Environmental Quality, Post Office Box 4303, Baton Rouge, Louisiana, 70821-4303. Each
payment shall be accompanied by a completed Settlement Payment Form attached hereto.
XII
In consideration of the above, any claims for penalties are hereby compromised and settled in
accordance with the terms of this Settlement Agreement.
XIII
Each undersigned representative of the parties certifies that he or she is fully authorized to
execute this Settlement Agreement on behalf of his or her respective party, and to legally bind such

party to its terms and conditions.
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RAIN CII CARBON LLC

BY: 1
(Sigmature)
Marvin | wlain
(Printed)
TITLECPL ant Mou/\aq ey
THUS DONE AND SIGNED in duplicate original before me this < 3 /= day of
m Qe [/\ 20 o? A F at

Stephanie Burnett Newman|
Notary Public ID 66631
Calcasieu Parish, Louisiana

My Convnisslon Explres Upon Deathl

(stamped or prlnted)

LOUISIANA DEPARTMENT OF
ENVIRONMENTAL QUALITY
Aurelia S. Giacometto, Secretary

Jerrie “Jerty” Lang; Assistant Secretary

Office of Environmental Compliance

THUﬁ OlNE AND SIGNED in duplicate original before me this 20{’81 day of
Zr; , at Baton Rouge, Louisiana.

DEIDRA JOHNSON
NOTARY ID # 51205
STATE OF LOUISIANA
PANSHOFEASTBATONRWGE

Approved\%—g’\

Jerrie “Jerry” Lang, Assistant Secretary
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& ?LJ&
Joun Brt. Epwagps ooy Cuuck CArg Brown, Pu.D,
GOVERNGR SECRETARY
State of Louigiana
DEPARTMENT OF ENVIRONMENTAL QUALITY
OFFICE OF ENVIRONMENTAL COMPLIANCE.
AUG 137200
EXHIBIT

CERTIFIED MAIL (7019 1640 0001 2617 2755) §
RETURN RECEIPT REQUESTED 2 1

RAIN CII CARBON LLC
¢lo Elfwood F, Cahill, Jr.
Agent for Service of Process

© 909 Poydras Street, 28" Floor
New Orleans, LA 70112

RE: CONSOLIDATED COMPLIANCE ORDER
& NOTICE OF POTENTIAL PENALTY
ENFORCEMENT TRACKING NO, SE-CN-21-00269
AGENCY INTEREST NO. 3439, 67860, 229397

Dear Sir/Madan:

Pursuant to the Louisiana Environmental Quality Act (La. R.S. 30:2001, et seq.), the attached
CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL PENALTY is hereby
served on RAIN CII CARBON LLC (RESPONDENT) for the violation described therein.

Compliance is expected within the maximum time period established by each part of the
COMPLIANCE ORDER. The violation cited in the CONSOLIDATED COMPLIANCE ORDER
& NOTICE OF POTENTIAL PENALTY could result in the issuance of a civil penalty or other
appropriate legal actions. -

Any questions concerning this action should be directed to Amber Fowler at (225) 219-3069 or
Amber.Fowler@la.gov.

Sincerely,

gl (o

Angela Marse
Administrator
' Enforcement Division
AM/AME/amf |
Alt ID No..G-019-12207
Attachment

Post Ofhice Box 4312 » Baton Rouge, Louisiana 70821-4312 « Phone 225-219-3715 o Fax 225-219.3708
. wnw.deq louisiana.goy
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~ STATEOFLOUISIANA
DEPARTMENT OF ENVIRONMENTAL QUALITY

OFFICE OF ENVIRONMENTAL COMPLIANCE

IN THE MATTER OF *
*
RAIN CII CARBON LLC * ENFORCEMENT TRACKING NO.
CALCASIEU PARISH *
ALT 1D NO, G-019-12207 * SE-CN-21-00269
*
*  AGENCYINTEREST NO.
PROCEEDINGS UNDER THE LOUISIANA  * o
ENVIRONMENTAL QUALITY ACT, * 3439, 67860, 229397
La. R:S. 30:2001, ET SEQ. A

‘u,.‘ RDER &

The following CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL.
PENALTY is issued to RAIN CII CARBON LLC (RESPONDENT) by the Louisiana Department of
Environmental Q’uality (th_é Department), under the authority granted by the Louisiana Environmental
Quality Act (the Act), La. R.S.-30:2001, ¢t seq., and particularly by La, R.S. 30:2025(C), 30:2050.2 and
30:2050.3(B).

FINDINGS OF FACT
L
The Respondent owns and/or operates the Lake Charles Calcining Plant (the Pacility;
Agency Interest No, 3439), located at 1920 Pak Tank Road in Sulphur, Calcasieu Parish, Louisiana,
IL 7

On or about November 17, 2017, the Respondent submitted a Beneficial Use Plan to the
Department, which was approved by the Department on or about December 22, 2017. The plan’s
application specified that a lime and gypsum solid waste mixture generated by the Respondent would be
purchased by a landscape architect for use in the New Orleans area. However, according to
documentation provided by the Respondent via email oh or about February 5, 2021, 21,379.05 tons of
the lime and gypsum solid waste mixture was sent to the Mark and JoLynn Pousson farm (Agency
Interest No. 229397) from October 8, 2019 to December 31, 2020, which is located at 17467 Qilfield
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Road in’ Welsh, Jefferson Davis Parish, Louisiana. Documentation gathered during an onsite inspection
conducted at the Facility. on or about January 27, 2021, and subsequenit email correspondence from the
Respondent dated February 5, 2021, revealed 10,085.44 tons of the lime and. gypsum solid waste
material was also deliveréd to Krause & Managan (Agency Interest No. 67860) in Sulphur, Louisiana,
and 30,997.77 totis was delivered to HPP in Baytown, Texas. Notte of these three (3) receiving facilities
were listed in the plan. A site visit to the Mark and JoLynn Pousson farm on or about July 29, 2020,
revealed the solid waste was being stored onsite and riot being utilized for the ultimate stated purpose of
raising the pH of ‘the farmland soil. On or about December 1, 2020, the Respondent submitted a
modification application to the Beneficial Use Plan regarding the end use and users to the Department.
A file review conducted on or about August 16, 2021, revealed the modification application is still
pending. A Notice of Deficiency (NOD) for the Beneficial Us¢ Modification was issued to the
Respondent on or about June 8, 2021. On of about July 13, 2021, the Respondent requested an extension
of time to submit a response to the NOD to the Department. On or about June 1 5,2021, the Depariment
approved the Respondenit’s request for an extension of time, giving therResqundén_t'until September 10,
2021 to submit a response. At the time of the August 16, 2021 file review, the Respondent had not
responded to the NOD.,
IR

On or about July 29, 2020, the Department conducted an inispection at the Mark and Jolynn
Pousson farm, and on or about January 27, 2021, the Department conducted an inspection at the Rain
CII Carbon Lake LLC Lake Charles Calcining Plant, in response (o a citizen’s complaint to detetrine
the degree of compliance with the Act and the supporting Regulations. While the investigation by the
Department is not yet complete, the following violation was noted dufing the course of the inspections:

The Respondent failed, upon approval of the Beneficial Use Plan, to handle, process, store, or

otherwise manage the material in accordance with the proposed plan outlined in'the application,

in violation of LAC 33:VIL1105.C. Specifically, the Respohdent sent 62,462.26 tcjls of the lime

and gypsum solid waste mixture to three (3) receiving facilities without authorization from the

Department, as described in Findings of Fact paragraph 1.

e TR T T AT
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COMPLIANCE ORDER

Based on'the’ foregomg, the: Respondent ishereby ordered:

L

To take, ifmmediately upon receipt of this COMPLIANCE ORDER, any and all steps necessary
to meet and mainfain compliance with the Solid Waste Regulations and the Beneficial Use Plan
approved by the Deparimerit on or about December 22, 2017.

1L

To ceasc,immediatc]ynpon receipt of this COMPLIANCE ORDER, transporting the lime and
gypsum solid wastemixture to the unauthorized locations deseribed in Findings of Fact paragraph 11, as
well as any other locations riot authorized by the Beneficial Use Plan.

’ 111

To remove, within sixty (60) days after receipt of this COMPLIANCE ORDER, with
permission from the landowners, all of the lime and gypsum solid waste mixture sent to the Mark and
Jo_i_?;_ynn Pousson farm located at 17467 Oilfield Road in Welsh, Louisiana and Krause & Managan
located at 1360 Noith Beglis Parkway in Sulphur, Louisiana, and manage the lime and gypsum solid
waste mixture ;ih'_-;ifti'cq_rﬂgncé‘ 'with the Beneficial Use Plan apﬁrov«ad by the Department on or about
December 22, 2017. Documentation. demonstrating that the ferjn'oval_ and proper management of the
waste was completed shall be submiitted to the Enforcement Division within fifteen (15) days after
removal of the waste material,

v,

To submit to the Enforcement. Division, within thirty (30) days after receipt of this
COMPLIANCE ORDER, a written report that includes a detailed description of the circumstances
surrounding the cited violation and actions taken or to be taken to achieve. compliance with the Order
Portion of this COMPLIANCE ORDER. This report and all other reports or information required to
be submitted to the Enforcement Division by this COMPLIANCE ORDER shall be submitted to;

Office of Environmental Compliance

Post Office Box 4312

Baton Rouge, Louisiana 70821-4312

Aftn: Amber Fowler

Re:  Enforcement Tracking No, SE-CN-21-00269
Agency Interest No. 3439, 67860, 229397

e et i b i 4 g+ s o =
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THE RESPONDENT SHALL FURTHER BE ON NOTICE THAT:
L.

The Respondenit has a right to an adjudicatory hearing on a disputed issue of material fact or of
law arising from this COMPLIANCE ORDER. This right may be exercised by filing a written request
with the Secretary no later than thirty (30) days after receipt of this _CQMPHANC_E ORDER.

11.

The request for an adjudicatory hearing shall specify the provisions of the COMPLIANCE
ORDER on which the hearing is requested and shall briefly describe the basis for the request. This
request should reference the Enforcement Tracking Number and Agency Interest Number, which are
located in the ﬁppe‘r' tight-hand corner of the first page of this document and should be directed to the
following:

Department of Environmental Quality
Office of the Secretary

Post Office Box 4302

Baton Rouge, Louisiana 70821-4302
Attn: Hearings Clerk, Legal Division

Re:  Enforcement Tracking No. SE-CN-21-00269
Agency Interest No. 3439, 67860, 229397

111,

Upon the Respondent's timely filing a.request for a hearing, a heating on the disputed issue of
material fact or of law regarding this COMPLIANCE ORDER may be schéduled by thé Secretary of
the Department. The hearing shall be governed by the Act, the Administrative Procedure Act (La. R.S.
49:950, et seq.), and the Division of Administrative Law (DAL) Procedural Rules. The Department may
amend or supplement this COMPLIANCE ORDER pricr to the hearing, after providing sufficient
notice and an opportunity for the preparation of a defense for the hearing.

V.
This COMPLIANCE ORDER shall become a final enforcement action unless the request for

hearing is-timely filed. Failure to timely request a hearing constitutes a waiver of the Respondent's right

“to a hearing on a disputed issué¢ of material fact or of law under Section 20504 of the Act for the

violation(s) described herein.
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V.

The Respondent's failure to request a hearing or to file an appeal or the Respondent'’s withdrawal
of a request for heating on this COMPLIANCE ORDER shall not preclude the Respondent from
contesting the findings of facts in any subsequent penalty action addressing the same violation(s),
although the Respondent is estopped from objecting to this COMPLIANCE ORDER becoming &
permaneiit patt of its compliance history.

VL

‘Civil penalties of not more than twenty-seven thousand five hundred dollars ($27,500) for each
day of violation for the violation(s) described herein may be assessed, For violations which occurred on
August 15, 2004, or after, civil penalties of not more than thirty-two. thousand five hundred dollars
{$32,500) may be assessed for edch day of violation, The ReSpondenﬂs failure or re_ﬁlsa]‘to_gom'ply with
this COMPLIANCE ORDER and the provisions herein will subject the Respondent to possible
enforcerent procedures under La. R.S, 30:2025, which could result in the assessment of a civil penalty
in an amount of niot more than fity thousand dollars ($50,000) for each day of continued violation or
noncompliance,

VIL
For each violation described herein, the Department reserves the right to seek civil penalties in
any manner allowed by law, and nothing herein shall be construed to preclude the right to seek such
penalties,
NOTICE OF POTENTIAL PENALTY
L

Pirsuant to La. R.S. 30:2050.3(B), you are hereby notified that the issuance of a penalty
assessment is being considered for the violation(s) described herein, Written comments may be filed
regarding the violation(s) and the confemplated penalty. 1f you elect to submit comments, it is requested
that they be submitted within ten (10) days of receipt of this notice.

1L

Prior to the issuance of additional appropriate enforcement action(s), you may request a meeting
with the Department to present any mitigating circumstances concerning the violation(s), 1f you would
like to have’such a meeting, please contact Amber Fowler at (225) 219-3069 within ten (10) days of
receipt of this NOTICE OF POTENTIAL PENALTY,
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I
The Department is required by La. R.S, 30:2023(E)(3)(a) fo consider the gross revenues of the
Respondent and the monetary benefits of noncompliance to determine whether a penalty will be
assessed and the amount of sﬁch penalty. Please forward the Respondent’s most current annual gross
revenue statement along with a statement of the menetary benefits of noncompliance for the cited
violation(s} to the above named contact person within ten (10) days of receipt of this NOTICE OF
POTENTIAL PENALTY. Include with your statement of monetary benefits the method(s) you
utilized to arrive at the sum.. If you assert that no monetary benefits have been gained, you are to fully
.justify‘ﬂiﬁt’ statement. If the Respondent chooses not to submit the requested most current annual gross
revenues statement within ten (10) days, it will be viewed by the Department as an admission that the
Respondent has the ability to pay the statutory. maximum penalty as outlined in La. R.S. 30:2025.
V. _
‘The Department ‘assesses civil penalties based on LAC. 33:1.Subparti Chapter7. To ‘expedite
clostire:of this i'N’OTi" E vDF?-= POTENTIAL PENALTY pof‘ti'on, 'thé"-Respo-nd'ent may 61’?&--3 settlement

may offer a scitlement amnunt but the Department is imder no obhgatlon £0) enter into settlement
negotiations. “The decision to proceed with a settlement is at the discretion of ‘the Department. The
settlement offer amount may be entered on the attached “CONSOLIDATED COMPLIANCE
ORDER AND NOTICE OF POTENTIAL PENALTY REQUEST TO CLOSE” form. The
Respondent must include a justification of the offer. DO NOT submit payment of the offer amount with
the form. The Department will review the settlement offer and notify the Respondent as to whether the
offer is or is not accepted.

S P, RS o o e e e s e et e Ay o e oy = e —— - SO — . . e A e . T g e
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V.
Thxs CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL
PENALTY is effoctive upon receipt. '

Baton Rouge, Louisiana, this ﬁ _day of ,A,,g»ér" 2021,
Lour(dez mmalde
Asgistant Secretary
Office of anironmental Compliance

Copies of a request for a hearing and/or related correspondence should be sent to:

Louisiana Department of Environmental Quality
Office of Environmental Compliance
Enforcenent Division

P.O. Box 4312
Attention: Amber Fowler
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LOUISIANA DEPARTMENT OF ENVI RGNMENTAL QUALITY
OFFICE.OF ENVIRONMENTAL COMPLIANCE

ENFORCEMENT DIVISION ‘CONSOLIDATED COMPLIANCE ORDER &
‘POST OFFICE BOX 4312 NOTICEQF POTENTIAL PENALTY
BATON ROUGE, LOUISIANA 70821-4312 REQUEST TO CLOSE ,
Enforcement TrackingNo, -00269 | Contact Name Amber Fowler
_Agency Interest {Al) No. 3439 67860, 229397 _ | Contact Phone No. (225) 219-3069
Alternate IDNo. | G-019-12207 , ﬂ _ L
Reéspondent: _ ) o Facliity Name: Raln Cll Carbon LLC Lake Charles
R I Carbon LLC Calcining Plant
6 F, Cahill, Jr., Physical Location: 1920 Pak Tank Road
| Agent for Service of Process 4 _ ,
909 Poydras Street, 28" Floor City, State, Zip: Suiphur, LA 70665
New Orleans, LA 70112 Patish:_ _ Calcasieu
- STATEMENT OF COMPBANCE '
STATEMENT oF COMP!.!ANCE Date Completed Copy Attached?

A written report was submitted in accordance with Parag:aph IV of the “Ordet” portaon of-

the COMPLIANCE ORDER.

All necessary documents were submitted to the Department within 75 days of receipt of the

COMPLIANCE ORDER in accordance with Paragraph 1 of the “Order” portiofi cf the

COMPLIANCE ORDER,

All items In the: "Findlngs of fact” purtion ofthe COMPLIANCE QRDER were addressed and

the facliity is belng operated to meet and malntaln the requirements of the "Order” portion
of the COMPLIANCE ORDER Flnal compliance was- achieved asof.

SETI'!.EMENTOFFER {OPT.'ONAL}

{check the applicable option)

The Respondent Is not interested in enterlng into settlement negotlattons with the Department with the understandmg that the
E— Department has the fight: to assess clvii penalttes based on LAC 33 I Subpartl Chapten

In order to resolve any claim for civil penaltles for the viclations in CONSOLIDATED COMPLIANGE ORDER & NOTICE OF
POTENTIAL PENALTY' [SE-CN-21-00269), the Respondent is interested in entering into settlement negotiations with the
Department and would like to set up a meeting to discuss settlement procédures.

In order to resolve any daim for elvil penalﬂes for the violations In CONSQOLIDATED COMPLIANCE ORDER & NOTICE OF
POTENTIAL PENALTY {SE-CN-21-00269}, the Respondent is interested In entering into settlement negotlations with the

Department and offers to pay § which shall Inciude LDEQ enforcement casts and any monetary benefit
of non-compliance, '
« Mohetary colnponent = $
—_— s Beneficial Environmental Project {BEPjcomponent (optional)= $

'+ DO NOT SUBMIT PAYMENT OF THE OFFER WITH THIS FORM- the Department will review the séttlement offer and notify
the Resporrdent 05 to whether the offer Js or is not accepted. ,
The Respondent has reviewed the violations noted In CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL PENALTY
(SE~CN 2100269) and has’ attached a justiﬂcation of its offer and 2 descrlpttan of any BEPs if included in settlement offer.

CERTIFECATIGN ST ATEMENT -

! Certlfy, under provisions in Louas.‘ana ana‘ United. States law that prowde crimlnaf penalties for folse statements, that bosed on
information and belief formed after réasonable inquiry, the statements and information attached and the compliance statement above,
are true, gecurate, and complete. {-also cértlfy that | do not owe outstanding fees or penalties to the Départment for this facility or any

i e e e e e 3 e e e 2 2 o g T A Y e it A g mr ar s mm L n i1 g e s e et o £ e g S g M 3 Ao g Y i
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othet focility 1 own &epém_tq. I fuither certify that | am elther the Respondent or.an authoritéd representatize of the Respondent,

| Resmndent'sﬁlenatm - Respondent's Printed Name Respondent’s Title
nespondenfs Physlcai Addrass _Respondient’s Phone # Date
MAIL COMPLETED DOCUMENT TO THE ADDRESS BELOW:
Loulslana nepartment of fhﬁronmer’a’ial Qualitv
Office of Environmisnital Compliance
Enforcement Division
P.0, Box 4312 ,
Baton Rouge, LA 70821
Attn: Ambér Fowler
9
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Peparment has determined fhat'a penalty is warranted for a violation, Ihe Assistant Secretary of the Depariment,
mence cf the Aftornay General, may enfer into & selliement agreemert with the Respondent as a means fo

paftment's lai for a penally.

HE. SETTLEMENT AGREEMENT PROCESS WORK?

ellier ’ _ he Depariment must receive 2 wiilten sefllement offer, Oncs this offer is

uba 358Nt for approval by the Assistant: Secrstary of the-Office of Environmental Compliance. The: formal
S‘Eﬂlemgni-Ag_ ament Js drafted and sl to fhie’ Altoriiey General's, office where the Atiomey General has a 60 day
concurrénca. perad.. During this -fime, the Respondent is required to run a public notice In an official jouraal and/or
newspaper of general circulafion In each affected parish, After which, a 45 day public comment period is opened to aliow
‘the public to sulimit comments. Oce the Departmant has received concurrence, the settlefant agreefent is signed by
both paitles. The Department then forwards a léfler 10 the responsible party fo establish a payment plan andior benefigial
environmental project (BEP), o

WHAT SHOULD I INCLUDE IN A SETTLEMENT AGREEMENT?

offers. The penalty _;_11aji,rix‘ri§ used 1o determine a penalty range for each viotation based on the twa violation specific factors,
-the nafure and gravity of the violation and the degree of dskfmpact to haman health and praparty,

& L

MAJOR | MODERATE | MINOR
$32500 | 820000 | $15000
_ FAJOR o I .

= . $20,000 .|  $15,000 $11.000
311000 | 38000 $5,000

1 MODERATE lo o o
' $8000 | ss000 33000
$3,000 $1,500 $500
MINOR (i} 1o ]
| ste0 | s | 00
Dagree of Risk lo Huiman Health or Property
Majar; (ach rable harm o substantial isk of han) A viotation of nvajor impact to an énvironmeital résource of a hazard charclerzed

fiof reqiient accuirrence andiar high pafiutan _

for ieasurable detimantal impact) A vigkation of rate inipact and hazard may be one characierized by occasional
kikant conceniralin thial may be expectéd 1o have a detrmesital effect undef certain ondifions

of harm) A violation of giinot impact are isolated singla ireidences and thal caiisé no measurable detrimental effect or

nitation.

b stalistes, cegulations, ordars, parmit limits, or perrifit tequifements thal résull in negating he intent of the requirement fo such
& or o impléianitation of requiremants accurred . _
Modarate: Vietdtions that resu in substantially negating the intent of the réquireanis, but sofme implementation of the requirements occured.
Minar: Violgtions-that résult In some deviation frm ihe intent of the requirenient, however, sutisiantial implerentztion is demonstrated.
The range Is adjusted Using the following violator specific factors:

1. history of previous victations or repeated norcompliance;

2. gross revernigs generated by the resporideal;

3. degree ol culpability, recaltilrancs, defiancs; prindiffsiance’lo regulations or ordets;

4, whelher the Respondent has failed lo mitkgate or ta make a ceasonable atteir pf to miltigale the damages caused by ihe violation; and

5. whetlier the violalion and the surtcunding circuimstaiices were imiedidtely reparied o the départnient, and whelhit the

violailon was concealed or thera was an altempl to conceal by thi Respo.ydent.

1 SV
“ia _;(-‘t‘&’t': “'—i";ﬁfr' -

18y e

f.-ta.

The Department uses the perialty determination method defined in LAC 33:1.705 as a guideline to acospting setilement

I8
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Given the previous Informialion, he foliawing formula is used fo.obtain a penalty amount.
Panally Evenl Total = Panalty Event Mininum + (Adjusiment Percentage x [Penalty Event Maximium - Panally Event Mini:num 1)

L A After.this, the Depariment adds any monefary benefit of noncomiplianse to the penally evert, In the everit that a mionietary
SR benefit is gained dué 10 the delay of a cost that is ullimalely paid, he Department adds the apoticable judicial interest,
P Finally, the Departiment adds all response costs ineluding, but not limited to, the cost of conduct nig inspections, and ihe
fe staif time devoted to the praparation of teports and issuing enforcement actions, -

WHAT IS A BEP?

A BEP is a profect that provides for envirsnmental mitigation which the respaiidenit Is ot othérwise legally required to per-
hé seltlement agieement.
N,.environmantal resloration and
fcy planning, preparedness and
mines that fhése proects have environmental merit

form, but which the defendantirespondent agrees to underake as.a component of

Project categories for BEPs inslude public health, poliution prevention, ‘pollufion reduc

protection, assessments and audits, environmental compliance prom

response. Other projects may be considered if the Depariment dete

and is otherwise fully consistent with the intent of the BEP regulatiens;
WHAT HAPPENS IF MY OFFER IS REJECTED?

If an offer is rejecled by the Assistant Setretary, the Legal Division witt contact the responsible parly, o- anyone B
designated as an apipropriate conitact In the seltlement offer, fo discuss-any discrepangies, P
WHERE CAN | FIND EXAMPLES AND MORE INFORMATION? ' i o

- SettermeAt ORBMS v ccorie vvivstarrseesiersnes, s e n e - searchable in EDMS using the following fiters
) i Media: Air Quality, Funcion; Enloxcement; Deseiphon: Setdement
SUEIMBNT AGIBEMIBINS v.........ev i siiserseseisasesasons s s sssssssse s Enfofcement Divisidn's we ysite
o o spacific examples can be orovided upor: request
Penalty Determination Method ..........oec.vrceers o LAC 331 Chaptar 7
Benefical ENVITOAMENtal PIOCIS ,..ic.vvvvvvvvrovenesvovinscivoeenssncenemnenrs s LAG 334 Chapter 25

FAQy
Juidiclal Interesl..r.vv. v R e e e eas e e are sevens DOV by the Loulsiana Stale Bas Assocjation

vt <ty "






